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Title  29 — Labor 

CHAPTER  V— WAGE  AND  HOUR 
DIVISION,  DEPARTMENT  OF  LABOR 

PART  575— WAIVER  OF  CHILD 
LABOR  PROVISIONS  FOR  AGRI¬ 
CULTURAL  EMPLOYMENT  OF  10 
AND  11  YEAR  OLD  MINORS  IN 
HAND  HARVESTING  OF  SHORT 
SEASON  CROPS 

Provisions  Governing  Application  for 
and  Granting  of  o  Waiver 

Note:  This  document  originally  appeared 
in  the  Federal  Register  for  Wednesday, 
June  21,  1978.  It  is  reprinted  in  this  issue  to 
meet  requirements  for  publication  on  an  as¬ 
signed  day  of  the  week.  (See  OPR  notice  41 
FR  42914,  August  6.  1976.) 

AGENCY:  Wage  and  Hour  Division, 
Labor. 

ACTION:  Pinal  rules. 

SUMMARY:  The  Administrator  of  the 
Wage  and  Hour  Division  of  the  De¬ 
partment  of  Labor  is  publishing  final 
rules  governing  the  application  for 
and  granting  of  a  waiver  pursuant  to 
section  13(cX4)  of  the  Pair  Labor 
Standards  Act  of  1938,  as  amended. 
This  section,  added  to  the  Act  by  the 
Pair  Labor  Standards  Amendments  of 
1977,  authorizes  the  Secretary  of 
Labor  to  grant  a  waiver  from  the  child 
labor  provisions  of  the  Act  for  the  ag¬ 
ricultural  employment  of  10  and  11 
year  old  minors  in  the  hand  harvest¬ 
ing  of  short  season  crops  if  specific  re¬ 
quirements  are  met  and  under  condi¬ 
tions  provided  in  that  section  of  the 
Act  or  prescribed  by  the  Secretary  of 
Labor. 

EPPECTIVE  DATE:  These  regula¬ 
tions  are  issued  pursuant  to  a  statuto¬ 
ry  provision  which  relieves  restric¬ 
tions.  and  therefore  in  accordance 
with  5  U.S.C.  553(d)  shall  be  effective 
June  21.  1978. 

POR  PURTHER  INPORMATION 
CONTACT: 

Xavier  M.  Vela,  Administrator, 
Wage  and  Hour  Division.  Attention: 
Lucille  C.  Pinkett,  Room  S-3022. 
New  Department  of  Labor  Building. 
200  Constitution  Avenue  NW., 
Washington,  D.C.  20210,  telephone 
202-523-8412. 

SUPPLEMENTARY  INPORMATION: 
Background 

The  Administrator  of  the  Wage  and 
Hour  Division  of  the  Department  of 
Labor  is  publishing  final  regulations 
pursuant  to  section  13(c)(4)  of  the 
Pair  Labor  Standards  Act  of  1938,  as 
amended.  These  regulations  establish 
the  procedures  and  requirements  for 
application  for  and  granting  of  a 


waiver  of  the  child  labor  provisions  of 
the  Act  for  agricultural  employment 
of  10  and  11  year  old  minors  in  hand 
harvesting  of  short  season  crops. 

The  child  labor  provisions  of  the 
Pair  Labor  Standards  Act,  section  12, 
prescribe  the  following  minimum  age 
standards  for  employment  in  agricul¬ 
ture:  16  years  of  age  if  the  agricultural 
occupation  has  been  declared  hazard¬ 
ous  by  the  Secretary  of  Labor,  or  if  it 
is  to  be  performed  during  school 
hours;  14  years  of  age  if  the  employ¬ 
ment  is  outside  school  hours  and  is  in 
an  agricultural  (xxupation  not  de¬ 
clared  hazardous  by  the  Secretary  of 
Labor,  except  that  12  and  13  year  old 
minors  may  be  employed  in  such  non- 
hazardous  occupations  outside  school 
hours  either  with  written  parental 
consent  or  on  a  farm  where  the 
minor’s  parent  or  person  standing  in 
place  of  the  parent  or  person  is  also 
employed.  Minors  under  12  years  of 
age  may  also  be  employed  in  such  non- 
hazardous  o<x;upations  outside  school 
hours  with  written  parental  consent 
provided  they  work  on  farms  where 
the  employees  are  exempt  from  the 
Pederal  minimiun  wage  provisions  (a 
farm  which  did  not  use  more  than  500 
man-days  of  agricultural  labor  during 
any  calendar  quarter  during  the  pre¬ 
ceding  calendar  year). 

Minors  of  any  age  may  be  employed 
by  their  parent  or  person  standing  in 
place  of  their  parent  at  any  time  in 
any  occupation  on  a  farm  owned  or  op¬ 
erated  by  their  parent  or  person 
standing  in  place  of  their  parent. 

Section  13(c)(4)  authorizes  the  Sec¬ 
retary  to  grant  a  waiver  from  the 
standards  described  above  to  permit 
the  employment  of  10  and  11  year  old 
minors  in  agriculture  as  hand  harvest¬ 
ers  of  short  season  crops  when  specific 
requirements  are  met  and  in  accord¬ 
ance  with  the  conditions  provided  in 
the  statute  or  prescribed  by  the  Secre¬ 
tary  of  Labor  in  these  regulations. 
(The  Secretary  of  Labor’s  authority 
imder  the  Act  has  been  delegated  to 
the  Administrator  of  the  Wage  and 
Hour  Division,  Secretary’s  Order  No. 
16-75,  40  FR  55913  and  Emplojmient 
Standards  Order  No.  2-75,  40  PR 
56743.)  These  regulations  specify  the 
information  that  an  employer  or 
group  of  employers  must  submit  when 
applying  for  a  waiver  under  section 
13(c)(4).  The  regulations  also  include 
the  standards  the  Secretary  of  Labor 
has  established  for  the  employment  of 
these  minors  under  a  granted  waiver. 

Proposed  Regulations 

The  regulations  were  published  as 
proposed  rulemaking  on  April  4.  1978, 
at  43  FR  14068.  Initially  comments 
were  invited  until  May  4,  1978.  Notice 
of  a  hearing  in  this  matter  to  be  held 
at  Washington.  D.C.,  on  May  11,  1978, 
was  published  in  the  Federal  Register 
on  May  1  and  2.  1978,  and  the  period 


for  comment  was  extended  to  that 
.date.  The  public  hearing  was  held  on 
May  11  and  12.  and  the  record  was 
held  open  for  comment  until  May  23, 
1978.  Twenty  seven  individuals  or  or¬ 
ganizations  testified  at  the  hearings 
and/or  submitted  statements  for  the 
record.  In  addition,  the  159  written 
comments  which  were  received  during 
the  entire  comment  period  were  incor¬ 
porated  in  and  made  a  part  of  the 
record  of  the  hearing. 

Department  of  Labor  Response  to 

Comments  and  Hearing  Testimony 

1.  DEFINITIONS 

The  proposed  regulations  in  §575.2 
set  forth  the  definitions  of  terms  used 
in  the  regulations.  Nineteen  com- 
menters  urged  that  the  definition  of 
’’permanent  residence”  be  amended  to 
make  it  clear  that  a  granted  waiver 
would  apply  to  local  children  and  not 
to  migratory  children  who,  with  their 
parents  or  persons  standing  in  the 
place  of  their  parents,  are  temporarily 
living  in  the  community.  The  final  reg¬ 
ulations  define  ‘‘permanent  residence” 
to  mean  the  place  where  the  minor 
and  the  minor’s  parent  or  person 
standing  in  place  of  parent  reside 
year-round.  The  descriptive  “year- 
round”  suggested  by  15  of  the  com- 
menters  was  adopted  to  emphasize 
that  only  local  10  and  11  year  olds,  as 
distinguished  from  migrant  children, 
could  be  employed  under  a  waiver.  In 
addition,  the  definition  of  “commute 
daily”  was  added  to  provide  that  chil¬ 
dren  travel  daily  to  and  from  their 
permanent  residences. 

The  propiosed  regulations  defined 
school  hours  on  the  basis  of  the  offi¬ 
cial  school  calendars  for  the  school 
districts  where  the  minors  are  living 
while  so  employed  and  in  §575.4  re¬ 
quired  a  copy  of  the  appropriate 
school  calendar  to  be  filed  with  the 
application.  Ten  commenters  objected 
to  the  use  of  the  official  school  calen¬ 
dar  (for  the  school  district  where  the 
minor  is  living  while  so  employed)  as 
the  determinant  of  “school  hours”  on 
the  basis  that  such  calendars  are 
changed  during  the  school  year.  ’T^co 
commenters  from  the  State  of  Maine 
advised  that  their  school  systems 
recess  for  3  weeks  for  the  potato  har¬ 
vest.  and  that  the  schools  operate  day- 
to-day,  depending  on  weather  condi¬ 
tions.  The  final  regulations  thus 
define  “outside  school  hours”  as  any 
period  of  time  when  the  school  for  the 
district  of  the  minor’s  permanent  resi¬ 
dence  does  not  assemble.  Section  575.4 
in  the  final  regulations  thus  requires 
the  applicant  to  submit  a  statement 
that  the  employment  will  be  outside 
school  hours. 

Ten  commenters  recommended 
adding  definitions  of  “severe  economic 
disruption,”  “deleterious  to  their 
health,”  “knowledgeable  individual,” 
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and  that  “hand  harvest”  be  defined  to 
exclude  operation  of  power  driven 
equipment.  These  recommendations 
have  been  incorporated  in  the  final 
regulations  as  refinements  of  these 
terms  in  subsections  575.5(b),  (c),  and 
(e)  and  575.8(f). 

2.  APPLICATION  FOR  WAIVER 

The  proposed  regulations  in  §575.3 
provided  that  the  applications,  for 
which  no  particular  form  was  pre¬ 
scribed.  be  filed  with  the  Administra¬ 
tor  6  weeks  prior  to  the  period  the 
waiver  is  to  be  in  effect.  Of  the  34 
commenters  addressing  themselves  to 
this  section,  21  considered  the  regula¬ 
tions  too  stringent,  and  13  too  lenient. 
Some  commenters  who  considered  the 
requirements  too  lenient  recommend¬ 
ed  periods  as  high  as  90  days  to  pro¬ 
vide  time  to  give  adult  workers  notice 
of  available  jobs,  and  some  proposed 
that  all  applications  for  waivers  be 
published  in  the  Federal  Register 
with  a  stated  period  for  public  com¬ 
ment.  Seven  commenters  objected  to 
the  6  weeks  as  being  too  long,  creating 
problems  of  last  minute  recruitment, 
and  inability  to  predict  weather  condi¬ 
tions;  they  suggest  periods  as  short  as 
3  weeks.  The  final  regulations  are 
clarified  to  indicate  that  6  weeks  is  not 
a  requirement  but  is  suggested  to 
permit  adequate  time  for  processing 
the  application. 

Twenty  commenters  recommended 
adoption  of  a  standardized  application 
form  and  acceptance  of  a  single  appli¬ 
cation  prepared  by  the  State,  on 
behalf  of  all  applicants  within  a  state, 
including  supporting  data.  The  De¬ 
partment  seriously  considered  these 
practical  recommendations  but  deter¬ 
mined  that  some  of  the  statutory  re¬ 
quirements  were  too  varied  and  closely 
related  to  the  needs  of  each  employer. 
The  final  regulations  thus  provide  for 
a  check  list  in  §  575.3(b)  and  a  new 
§  575.5(g)  to  specify  data  which  may  be 
submitted  as  a  group  or  by  geographic 
areas. 

3.  GENERAL  INFORMATION  REQUIRED 

The  proposed  regulations  in  §575.4 
prescribed  the  general  information  an 
applicant  must  provide.  The  general 
information  required  in  the  final  rcgru- 
lations,  with  the  exception  of  editorial 
revisions,  remains  unchanged  except 
for  the  requirement  that  the  applicant 
state  that  the  employment  under  the 
waiver  will  be  outside  school  hours. 
This  replaces  the  proposed  require¬ 
ment  for  the  submission  of  school  cal¬ 
endars. 

4.  SUPPORTING  DATA 

The  proposed  regulations  in  §575.5 
defined  the  objective  data  required  by 
the  statute  to  be  submitted  by  the  em¬ 
ployer  or  group  of  employers.  Eighty- 
four  commenters  addressed  them¬ 


selves  to  this  section,  and  their  com¬ 
ments  will  be  discussed  with  reference 
to  the  particular  objective  data. 

CL  Short  Season  Crop 

The  proposed  regulations  in 
§  575.5(a)  provided  that  the  Adminis¬ 
trator  would  accept  the  statement  of 
the  agricultural  extension  agent  for 
the  county  to  the  effect  that  the  vari¬ 
ety  of  the  crop  to  be  harvested  is  har¬ 
vested  within  4  weeks  in  the  particular 
region  as  evidence  that  the  crop  has  a 
“particularly  short  harvest  season.” 
Of  the  8  commenters  on  this  require¬ 
ment,  one  indicated  that  a  general 
statement  from  a  land  grant  college  to 
that  effect  should  be  adequate  for  the 
state.  Others  indicated  that  4  weeks 
was  too  short  for  some  crops.  The  De¬ 
partment  determined  that  the  legisla¬ 
tive  history  of  the  statute  supported  4 
weeks  as  delineating  crops  with  a  par¬ 
ticularly  short  harvest  season  from 
others.  The  final  regulations  retain  4 
weeks  as  the  standard  for  a  particular¬ 
ly  short  harvest  season  but  delete  the 
requirement  that  the  supporting  data 
must  relate  to  each  field  and  substi¬ 
tute  therefor  the  requirement  that  the 
crop  “must  ordinarily  be  harvested 
within  4  weeks.”  The  regulations  also 
retain  the  provision  that  the  state¬ 
ment  to  that  effect  may  be  from  the 
agricultural  extension  agent  since 
there  is  such  an  agent  for  each  county. 

b.  Severe  Economic  Disruption 

Th»*  proposed  regulations  in 
§  575.5(b)  provided  that  the  Adminis¬ 
trator  would  accept  written  state¬ 
ments  of  knowledgeable  individuals 
that  document  the  fact  that  the  12 
year  minimum  age  would  cause 
“severe  economic  disruption  in  the  in¬ 
dustry  of  the  employer  or  group  of 
employers”  on  the  basis  of  comparison 
of  industry  statistics  for  seasons  prior 
to  1974  with  seasons  subsequent  there¬ 
to.  Of  the  26  commenters  on  this  re¬ 
quirement.  7  considered  it  too  strin¬ 
gent  and  urged  that  the  regulations 
provide  that  the  requirement  be  satis- 
hed  by  the  employer’s  statement  of 
severe  economic  disruption.  One  urged 
that  the  State  should  be  permitted  to 
submit  a  single  representation  of  such 
economic  disruption  on  a  state-wide 
basis.  Of  the  19  commenters  who  con¬ 
sidered  the  requirement  too  lenient, 
some  criticized  reliance  on  data  sub¬ 
mitted  by  the  employer;  and  some 
argued  that  the  data  be  documented 
from  sources  outside  the  industry. 
Others  recommended  that  the  employ¬ 
er  be  required  to  demonstrate  a  per¬ 
centage  crop  loss  based  on  the  unavai¬ 
lability  of  10  and  11  year  old  hand 
harvesters.  Some  contended  that  the 
determination  of  severe  economic  dis¬ 
ruption  should  be  based  only  on  the 
showing  of  a  substantial  current  eco¬ 
nomic  loss.  Others  argued  that  severe 
economic  disruption  should  be  docu¬ 


mented  by  a  showing  of  insufficient 
available  labor.  The  final  regulations 
require  that  the  documentation  of 
severe  economic  disruption  be  related 
to  the  particular  operation  of  the  em¬ 
ployer  or  each  employer  of  a  etfoup  of 
employers.  They  provide  that  “severe 
economic  disruption  in  the  industry” 
refers  to  the  existence  of  a  compelling 
need  for  the  employment  of  10  and  11 
year  old  hand  harvesters.  Evidence  of 
this  compelling  need  may  be  shown  by 
documentation  that  the  requisite 
number  of  workers  12  and  above 
needed  to  harvest  the  acreage  planted 
based  on  labor  requirements  of  the 
employer  in  previous  years  as  well  as 
the  current  year  cannot  be  recruited. 

c.  Deleterious  to  Health  or  Well-Being 

The  proposed  regulations  in 
§  575.5(c)  provided  that  the  Adminis¬ 
trator  would  accept  statements  from 
knowledgeable  individuals,  such  as 
educators,  doctors  or  nurses  affiliated 
with  schools  or  public  health  facilities, 
that  the  employment  of  minors  under 
a  waiver  would  not  be  deleterious  to 
their  health  or  well-being.  Of  the  29 
commenters  on  this  subsection,  6  con¬ 
sidered  the  requirements  too  strin¬ 
gent,  and  recommended  that  a  general 
certification  by  state  health  agencies 
to  lack  of  harm  should  be  adequate. 
Another  commenter  considered  the  re¬ 
quirement  unnecessary  asserting  that 
it  was  duplicative  of  the  requirement 
relating  to  the  adverse  effect  of  pesti¬ 
cides  on  the  health  or  well-being  of  10 
and  11  year  old  minors.  Of  the  23  com¬ 
menters  who  considered  the  require¬ 
ments  too  lenient,  most  questioned  the 
objectivity  and  expertise  of  local  indi¬ 
viduals.  The  final  regulations  thus  re¬ 
quire  that  the  statem^-.i  be  from 
trained  medical  persomicl,  namely, 
doctors,  nurses,  or  public  health  offi¬ 
cials  in  the  region.  The  regulations 
were  also  changed  to  indicate  that  the 
“health  or  well-being”  refers  to  the 
health  or  well-being  generally  of  10 
and  11  year  old  hand  harvesters,  and 
not  to  the  tolerance  level  of  pesticides 
and  other  chemicals. 

d.  Pesticides  and  Other  Chemicals 

The  proposed  regulations  in 
§  575.5(d)  required  the  employer  or 
group  of  employers  to  submit  support¬ 
ing  data  that  the  “level  and  type  of 
pesticides  and  other  chemicals  used 
would  not  have  an  adverse  effect  on 
the  health  or  well-being  of”  minors 
employed  under  the  waiver.  The  data 
required  identification  of  each  pesti¬ 
cide  or  chemical  used  and  the  project¬ 
ed  date  of  last  application  prior  to  har¬ 
vest,  and  the  standards  of  EPA, 
OSHA,  NIOSH,  or  other  comparable 
authority  which  establish  that  each 
field  so  treated  will  not  adversely 
affect  the  health  or  well-being  of 
minors  who  will  enter  such  field  on 
the  first  day  of  the  period  designated 
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in  the  waiver.  The  Environmental  Pro¬ 
tection  Agency,  which  is  the  Federal 
agency  designated  for  determining 
safety  standards  for  the  use  of  pesti¬ 
cides  and  chemicals  for  agricultural 
workers,  advised  that  the  standards  it 
has  established  for  the  reentry  of  agri¬ 
cultural  workers  after  the  application 
of  pesticides  were  established  for  adult 
workers  and  not  for  the  pubescent 
child.  The  agency  has  further  advised 
that  it  had  not  and  could  not  on  the 
basis  of  its  present  knowledge  estab¬ 
lish  any  safe  reentry  times  for  10  and 
11  year  olds.  Several  witnesses  at  the 
hearing  also  testified  as  to  their  per¬ 
sonal  experience  as  to  the  adverse  ef¬ 
fects  of  pesticides  on  children.  Others 
argued  that  the  regulations  should 
accept  the  manufacturer’s  reentry 
times  (based  on  EPA’s  standards)  spec¬ 
ified  as  being  safe  for  10  and  11  year 
olds.  This  suggestion  was  not  adopted 
since  it  was  established  at  the  hearing 
that  EPA  safe  reentry  times  were 
based  on  adult  tolerance.  Moreover,  it 
was  apparent  from  the  testimony  at 
the  hearings  that  the  currently  estab¬ 
lished  EPA  and  other  federal  stand¬ 
ards  have  not  been  shown  to  be  safe 
for  10  and  11  year  olds.  Accordingly 
till  such  standards  are  developed  or 
until  the  Secretary  obtains  informa¬ 
tion  establishing  by  objective  data 
that  specified  reentry  times  are  safe 
for  10  and  11  year  olds,  no  waivers  will 
be  granted  to  an  employer  or  group  of 
employers  who  have  used  pesticides  or 
other  chemicals  on  the  crops  to  be 
harvested.  Therefore,  the  final  regula¬ 
tions  provide  that  the  applicant,  in 
order  to  satisfy  this  condition,  will 
either  have  to  submit  a  statement  that 
no  pesticides  or  other  chemicals  were 
used  on  the  crop  to  be  harvested  or 
submit  data  which  upon  study  by  the 
Secretary  or  the  Secretary’s  designee 
establishes  safe  reentry  times  for  10 
and  11  year  olds.  If  such  data  is  suffi¬ 
cient  or  if  standards  are  subsequently 
developed  which  establish  safe  reentry 
standards  for  10  and  11  year  olds,  such 
application  will  be  considered  as  meet¬ 
ing  the  pesticide  requirement.  If  such 
data,  or  additional  studies  conducted 
by  the  Secretary  or  the  Secretary’s 
designee,  establish  safe  reentry  stand¬ 
ards  for  10  and  11  year  olds  this  sec¬ 
tion  will  be  amended  to  include  such 
standards,  and  the  applicant  will  then 
need  only  identify  the  type  and  level 
of  pesticides  or  other  chemicals  used 
and  the  date  of  last  application  of 
same  prior  to  harvest. 

e.  Individuals  Age  12  Years  and  Above 
Not  Available 

The  proposed  regulations  in 
§  575.5(e)  provided  that  the  Adminis¬ 
trator  would  accept  the  statement  of 
an  appropriate  official  of  the  state  em¬ 
ployment  service  or  school  district 
verifying  that  sufficient  (this  word 
was  omitted  in  the  published  proposed 


regulations)  individuals  12  years  and 
abov'e  have  not  placed  their  names  on 
recruitment  lists  for  hand  harvesting 
the  crops  specified  in  the  application. 
Of  the  38  commenters  on  this  subsec¬ 
tion,  13  considered  the  requirement 
too  stringent.  They  argued  that  the 
requirement  was  too  burdensome  and 
frustrated  the  asserted  intent  of  the 
legislation  which  was  to  allow  partici¬ 
pation  of  children  under  12  years  in 
hand  harvesting  aJong  with  those  over 
12  years  of  age;  and  that  the  state  em¬ 
ployment  service  could  not  determine 
availability  in  advance  of  the  applica¬ 
tion.  The  25  commenters  who  consid¬ 
ered  the  requirement  too  lenient,  ob¬ 
jected  that  the  lack  of  names  on  cur¬ 
rent  recruitment  lists  did  not  show 
actual  shortages  and  urged  utilization 
of  the  existing  interstate  clearance 
system  to  recruit  workers.  Other  com¬ 
menters  objected  to  the  use  of  the 
state  employment  service  on  the 
ground  that  it  had  been  criticized  for 
failing  to  service  farmworkers.  The 
final  regulations  establish  recruitment 
actions  which  the  employer  or  group 
of  employers  must  take  in  order  to 
document  the  unavailability  of  indi¬ 
viduals  12  years  and  above.  Specifical¬ 
ly  these  actions  include  placing  an 
order  with  the  local  employment  serv¬ 
ice  for  intrastate  and  interstate  job 
orders,  in  which  the  piece  rate  is  speci¬ 
fied.  in  advance  of  the  harvest  season; 
placing  two  advertisements  in  local 
newspapers  or  advertising  over  local 
radio  stations;  contacting  farm  labor 
contractors  and  others;  contacting 
schools,  businesses  and  other  organiza¬ 
tions  to  enlist  their  help.  The  result¬ 
ing  recruitment  of  hand  harvesters  12 
years  and  above  in  an  insufficient 
number  to  harvest  the  specified  crops 
will  establish  the  unavailability  of  in¬ 
dividuals  12  years  and  above.  An  inter¬ 
state  order  need  not  be  placed  if  the 
applicant  can  demonstrate  that  suit¬ 
able  housing  is  not  available.  In  order 
for  the  Secretary  to  evaluate  whether 
or  not  these  efforts  W’ere  unsuccessful 
in  locating  sufficient  numbers  of  older 
employees,  information  on  the  re¬ 
sponses  received,  by  age,  would  have 
to  be  submitted.  Therefore,  the  final 
regiilations  require  the  submission  of 
such  information. 

/.  Traditional  Employment  of  Children 

Under  12  Years  Without  Displacing 

Individuals  Over  16  Years 

The  proposed  regulations  in 
§  575.5(f)  provided  for  the  documenta¬ 
tion  that  the  industry  of  the  applicant 
has  traditionally  and  substantially  em¬ 
ployed  individuals  xmder  12  years  of 
age  without  displacing  substantial  job 
opportunities  for  individuals  over  16 
years  of  age.  Documentation  of  the 
traditional  aspect  of  such  employment 
could  include  newspaijer  and  other 
published  reports;  and  documentation 
that  such  employment  did  not  displace 


individuals  over  16  years  of  age  could 
include  certification  to  that  effect  by 
officials  of  the  state  employment  serv¬ 
ice.  Of  the  16  commenters  on  this  sub¬ 
section,  some  indicated  that  news  arti¬ 
cles  were  too  casual  documentation, 
and  some  indicated  that  individuals 
over  16  years  were  not  interested  in 
hand  harvesting  crops.  Others  consid¬ 
ered  the  state  employment  service  an 
inadequate  information  agency.  Some 
commenters  suggested  that  waivers  be 
issued  only  in  the  areas  (Washington, 
Oregon,  and  Maine)  specifically  men¬ 
tioned  in  the  legislative  history  as  tra¬ 
ditionally  using  such  children.  The 
Department  considered  all  of  these 
comments  and  determined  that  the 
language  of  the  proposed  regulations 
was  appropriate  for  the  information 
required.  The  final  regulations  retain 
the  subsection  unchanged, 

5.  PROCEDURES  FOR  ACTION  ON  AN 
APPLICATION 

The  proposed  regulations  in  section 
575.6  set  forth  the  procedures  the  Ad¬ 
ministrator  would  follow  when  an  ap¬ 
plication  for  a  waiver  is  received.  Two 
additional  provisions  were  added  to 
this  section  in  the  final  regulations 
providing  that  a  waiver  shall  be  denied 
to  any  employer  against  whom  a  final 
civil  money  penalty  is  outstanding  for 
violation  of  section  16(e)  of  the  Act, 
and  that  if  a  waiver  is  granted  the 
name  and  address  of  the  employer  to 
whom  it  was  granted  and  the  dates  of 
the  period  the  waiver  will  be  in  effect 
will  be  published  in  the  Federal  Reg¬ 
ister. 

6.  secretary’s  conditions  for 

EMPLOYMENT  UNDER  A  WAIVER 

The  proposed  regulations  in  §575.8 
provided  the  terms  and  conditions  pre¬ 
scribed  by  the  Secretary  for  the  pro¬ 
tection  of  minors  employed  under  a 
waiver. 

With  respect  to  other  sections  of  the 
proposed  regulations  many  com¬ 
menters  recommended  that  an  em¬ 
ployer  or  group  of  employers  be  re¬ 
quired  to  obtain  the  written  consent  of 
the  minor’s  parent  or  person  standing 
in  place  of  his/her  parent  to  the  em¬ 
ployment  of  such  minor  under  the 
waiver.  The  final  regulations  provide  a 
new  subsection  incorporating  this  re¬ 
quirement. 

One  of  the  Secretary’s  conditions 
limited  employment  under  a  waiver  to 
8  hours  a  day  and  40  hours  a  week.  Of 
the  17  commenters  that  addressed 
themselves  to  the  hours  limitation  2 
commenters  considered  it  too  strin¬ 
gent  because  hours  of  harvest  vary  ac¬ 
cording  to  the  weather  and  in  good 
weather  a  40  hour  limit  is  not  desir¬ 
able.  The  other  15  commenters  consid¬ 
ered  the  hours  too  long  for  such 
young  children,  and  recommended 
that  it  be  cut  to  4.  5,  or  6  hours  a  day, 
and  24.  30,  or  36  hours  a  week,  with 
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time  specified  for  rest  and  lunch.  The 
final  regulations  limit  the  hours  of 
employment  under  a  waiver  to  5  in 
any  one  day  and  30  in  any  workweek 
with  a  meal  break  of  at  least  30  min¬ 
utes  and  2  rest  breaks  of  at  least  15 
minutes. 

Many  commenters  suggested  includ¬ 
ing  provisions  that  the  employer  or 
group  of  employers  be  required  to 
supply  adequate  sanitary  facilities, 
drinking  water,  and  first  aid  services. 
Other  commenters  also  recommended 
that  the  employer  or  group  of  employ¬ 
ers  should  be  required  to  provide 
emergency  transportation  of  the 
minor  to  the  minor’s  permanent  resi¬ 
dence  or  the  nearest  hospital  for  any 

10  or  11  year  old  who  becomes  ill  or  is 
injured  during  the  normal  hours  of 
employment.  The  final  regulations 
provide  two  new  subsections  requiring 
these  conditions  for  employment 
under  a  waiver. 

With  respect  to  other  sections  of  the 
proposed  regulations  many  com¬ 
menters  expressed  concern  that  10  and 

11  year  old  hand  harvesters  employed 
under  a  waiver  might  operate  or  be  ex¬ 
posed  to  power  driven  farm  machin¬ 
ery.  The  final  regulations  provide  a 
new  subsection  prohibiting  employ¬ 
ment  under  a  waiver  in  the  operation 
of  riding  on,  or  in  close  proximity  to 
power  driven  machinery  and  equip¬ 
ment. 

7,  OTHER  CHANGES 

In  addition  to  the  changes  specified 
above,  many  editorial,  organizational, 
and  clarifying  changes  have  been 
made. 

These  regulations  have  been  devel¬ 
oped  under  the  direction  and  control 
of  Xavier  M.  Vela,  Administrator, 
Wage  and  Hour  Division,  New  Depart¬ 
ment  of  Labor  Building,  200  Constitu¬ 
tion  Avenue  NW.,  Washington,  D.C. 
20210. 

Accordingly,  Chapter  V  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
amended  to  add  the  new  Part  575  as 
follows: 

Sec. 

575.1  Purpose  and  scope. 

575.2  Definitions. 

575.3  Application  for  waiver. 

575.4  Information  to  be  included  in  appli¬ 
cation. 

575.5  Supporting  data  to  accompany  appli¬ 
cation. 

575.6  Procedure  for  action  on  an  applica¬ 
tion. 

575.7  Statutory  conditions  for  employment 
under  the  waiver. 

575.8  Secretary’s  conditions  for  employ¬ 
ment  under  the  waiver. 

575.9  Failure  to  comply  with  terms  and 
conditions  of  the  waiver. 

Authority:  Secs.  11,  12,  13,  18,  52  Stat. 
1067,  1069,  as  amended;  29  U.S.C.  212,  213, 
218;  Secretary  of  Labor’s  Order  No.  16-75, 
40  FR  55913;  Employment  Standards  Order 
No.  2-75,  40  FR  56743. 


§  575.1  Purpose  and  scope. 

(a)  Section  13(c)(4)  was  added  to  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended,  by  the  Fair  Labor  Standards 
Amendments  of  1977.  This  section  pro¬ 
vides  that: 

(A)  An  employer  or  group  of  employers 
may  apply  to  the  Secretary  for  a  waiver  of 
the  application  of  section  12  to  the  employ¬ 
ment  for  not  more  than  8  weeks  in  any  cal¬ 
endar  year  of  individuals  who  are  less  than 
12  years  of  age,  but  not  less  than  10  years  of 
age,  as  hand  harvest  laborers  in  an  agricul¬ 
tural  operation  which  has  been,  and  is  cus¬ 
tomarily  and  generally  recognized  as  being, 
paid  on  a  piece  rate  basis  in  the  region  in 
which  such  individuals  would  be  employed. 
The  Secretary  may  not  grant  such  a  waiver 
unless  he  finds,  based  on  objective  data  sub¬ 
mitted  by  the  applicant,  that— 

(i)  The  crop  to  be  harvested  is  one  with  a 
particularly  short  harvesting  season  and  the 
application  of  section  12  would  cause  severe 
economic  disruption  in  the  industry  of  the 
employer  or  group  of  employers  applying 
for  the  waiver, 

(ii)  The  employment  of  the  individuals  to 
whom  the  waiver  would  apply  would  not  be 
deleterious  to  their  health  or  well-being; 

(iii)  The  level  and  type  of  pesticides  and 
other  chemicals  used  would  not  have  an  ad¬ 
verse  effect  on  the  health  or  well-being  of 
the  individuals  to  whom  the  waiver  would 
apply; 

(iv)  Individuals  age  12  and  above  are  not 
available  for  such  employment;  and 

(V)  The  industry  of  such  employer  or 
group  of  employers  has  traditionally  and 
substantially  employed  individuals  under  12 
years  of  age  without  displacing  substantial 
Job  opportunities  for  individuals  over  16 
years  of  age. 

(B)  Any  waiver  granted  by  the  Secretary 
under  subparagraph  (A)  shall  require  that— 

(i)  The  individuals  employed  under  such 
waiver  be  employed  out'ide  of  school  hours 
for  the  school  district  where  they  are  living 
while  so  employed; 

(11)  Such  individuals  while  so  employed 
commute  daily  from  their  permanent  resi¬ 
dence  to  the  farm  on  which  they  are  so  em¬ 
ployed;  and 

(iii)  Such  individuals  be  employed  under 
such  waiver  (I)  for  not  more  than  8  weeks 
between  June  1  and  October  15  of  any  cal¬ 
endar  year,  and  (II)  in  accordance  with  such 
other  terms  and  conditions  as  the  Secretary 
shall  prescribe  for  such  individuals’  protec¬ 
tion. 

(b)  The  child  labor  provisions  of  the 
Fair  Labor  Standards  Act,  section  12, 
require  the  following  age  standards 
for  employment  in  agriculture; 

(1)  16  years  of  age  in  any  occupation 
at  any  time; 

(2)  14  and  15  years  of  age  outside  of 
school  hours  except  in  occupations 
found  and  declared  by  the  Secretary 
to  be  particularly  hazardous  for  the 
employment  of  minors  under  16  years 
of  age  (subpart  E-1,  29  CFR  570.70,  et 
seq.); 

(3)  12  and  13  years  of  age  in  nonha- 
zardous  occupations  outside  of  school 
hours  if: 

(i)  Such  employment  is  with  the 
written  consent  of  a  parent  or  person 
standing  in  the  place  of  a  parent  of 
such  minor,  or 


(ii)  Such  employment  is  on  the  same 
farm  where  such  parent  or  person  is 
also  employed; 

(4)  Under  12  years  of  age  in  nonha- 
zardous  occupatigns  outside  of  school 
hours  if  such  employment  is  with  the 
written  consent  of  a  parent  or  person 
standing  in  place  of  a  parent  of  such 
minor,  on  a  farm  where,  because  of 
the  provisions  of  section  13(a)(6)(A)  of 
the  Act,  none  of  the  employees  are  re¬ 
quired  to  be  paid  at  the  wage  rate  pre¬ 
scribed  by  section  6(a)(5)  of  the  Act; 

(5)  10  and  11  years  of  age  in  nonha- 
zardous  occupations  outside  of  school 
hours  employed  to  hand-harvest  short 
season  crop  or  crops  under  a  waiver 
issued  pursuant  to  section  13(c)(4)  of 
the  Act  and  this  part; 

(6)  Minors  of  any  age  may  be  em¬ 
ployed  by  their  parents  or  persons 
standing  in  place  of  their  parents  at 
any  time  in  any  occupation  on  a  farm 
owned  or  operated  by  their  parents  or 
persons  standing  in  place  of  their  par¬ 
ents. 

(c)  This  part  provides  the  procedures 
to  be  used  under  section  13(c)(4)  of 
the  Act.  This  part  describes  the  infor¬ 
mation  and  defines  the  supporting 
data  that  the  employer  or  group  of 
employers  must  submit  when  applying 
for  a  waiver  of  the  child  labor  provi¬ 
sions  for  the  employment  of  10  and  11 
year  old  minors  as  hand-harvest  labor¬ 
ers  in  an  agricultural  operation.  It  fur¬ 
ther  explains  the  specific  require¬ 
ments  imposed  by  the  statute  for  em¬ 
ployment  imder  a  waiver  and  specifies 
the  conditions  prescribed  by  the  Secre¬ 
tary  for  employment  under  a  waiver. 

9  575.2  Definitions. 

As  used  in  this  part— 

“Act”  means  the  Fair  Labor  Stand¬ 
ards  Act  of  1938,  as  amended  (52  Stat. 
1060,  as  amended;  29  U.S.C.  201,  et 
seq.). 

“Administrator”  means  the  Adminis¬ 
trator  of  the  Wage  and  Hour  Division, 
Employment  Standards  Administra¬ 
tion,  U.S.  Department  of  Labor,  and 
includes  an  authorized  representative 
designated  by  the  Administrator  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 

“Agriculture”  means  agriculture  as 
defined  in  section  3(f)  of  the  Act  and 
as  interpreted  in  part  780  of  this  chap¬ 
ter. 

“Commute  daily”  means  the  minors 
shall  travel  by  foot,  car,  or  other  vehi¬ 
cle  designed  for  transporting  passen¬ 
gers  from  their  permanent  residences 
to  the  field  or  farm  where  they  will 
work  and  return  thereto  at  the  end  of 
each  workday. 

“Department”  means  the  U.S.  De¬ 
partment  of  Labor. 

“Employer”  means  employer  as  de¬ 
fined  in  section  3(d)  of  the  Act. 

“Group  of  employers”  means  a 
number  of  employers  who  seek  to  be 
considered  together  for  the  purpose  of 
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applying  for  a  waiver  under  section 
13(c)(4)  of  the  Act. 

“Hand-harvest  laborers”  means  agri¬ 
cultural  workers  engaged  solely  in  har¬ 
vesting  by  hand  sofl  grown  crops  such 
as  but  not  limited  to  berries,  potatoes, 
and  beans,  and  as  interpreted  in 
§  780.312  of  this  chapter. 

“Outside  school  hours”  means  such 
periods  as  determined  by  the  school 
district  of  the  minor’s  permanent  resi¬ 
dence.  These  periods  include  before  or 
after  school  hours,  holidays,  summer 
vacation,  Saturdays,  Sundays,  or  any 
other  days  on  which  the  school  for  the 
school  district  does  not  assemble. 

“Permanent  residence”  means  the 
place  where  the  minor  and  the  minor’s 
parent  or  person  standing  in  place  of  a 
parent  reside  year-round. 

“Secretary”  means  the  Secretary  of 
Labor,  United  States  Department  of 
Labor,  or  an  authorized  representative 
of  the  Secretary. 

“Waiver”  means  a  letter  signed  by 
the  Administrator  advising  the  named 
employer  or  group  of  employers  that 
10  and  11  year  old  minors  may  be  em¬ 
ployed  in  the  hand-harvesting  of  the 
specified  short  season  crop  or  crops 
for  the  period  designated,  in  accord¬ 
ance  with  the  terms  and  conditions  set 
forth  in  section  13(c)(4)  of  the  Act  and 
this  part. 

§  575.3  Application  for  waiver. 

(a)  An  application  for  a  waiver  shall 
be  filed  with  the  Administrator  of  the 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  United 
States  Department  of  Labor,  Washing¬ 
ton,  D.C.  20210.  To  permit  adequate 
time  for  processing,  it  is  recommended 
that  such  applications  be  filed  6  weeks 
prior  to  the  period  the  waiver  is  to  be 
in  effect. 

(b)  No  particular  form  is  prescribed. 
The  application,  which  may  be  in 
letter  form,  shall  be  typewritten  or 
clearly  written  and  shall  include  the 
following  information: 

(1)  The  general  information  as  de¬ 
scribed  in  section  575.4  of  this  part: 

(1)  Name  and  address  of  employer  or 
group  of  employers; 

(ii)  Telephone  number; 

(iii)  Location  of  farm(s); 

(iv)  Crop  or  crops  to  be  hand  har¬ 
vested; 

(V)  Whether  payment  is  customarily 
paid  on  a  piece  rate  basis; 

(vi)  Requested  period  of  waiver; 

(vii)  Statement  that  such  employ¬ 
ment  shall  be  outside  school  hours; 

(2)  The  objective  data  as  required  in 
section  575.5  of  this  part  to  show  that: 

(i)  The  crops  have  a  short  harvesting 
season; 

(ii)  Without  10  and  11  year  olds  the 
industry  would  suffer  severe  economic 
disruption; 

(iii)  Emplo3mient  will  not  be  deleteri¬ 
ous  to  the  health  and  well-being  of  10 
and  11  year  olds; 


(iv)  The  level  of  F>esticides  will  not 
adversely  affect  10  and  11  year  olds; 

(V)  Individuals  12  years  and  over  are 
not  available  for  employment; 

(vi)  Employer  or  group  of  employers 
has  traditionally  used  minors  under  12 
years  and  this  will  not  displace  em¬ 
ployees  16  years  or  older. 

(c)  The  application  shall  be  signed 
and  dated  by  the  employer  or  group  of 
employers  requesting  the  waiver  or  by 
the  authorized  representative  of  such 
employer  or  group. 

§  575.4  Information  to  be  included  in  ap¬ 
plication. 

An  application  for  a  waiver  pursuant 
to  Section  13(c)(4)  of  the  Act  shall 
contain  the  following  information: 

(a)  The  name,  address,  and  zip  code 
of  the  employer,  or  each  employer  of  a 
group  of  employers,  and  the  author¬ 
ized  representative,  if  any,  of  an  em¬ 
ployer  or  group. 

(b)  The  telephone  number  and  area 
code  for  any  employer  or  authorized 
representative  from  whom  additional 
information  concerning  the  applica¬ 
tion  may  be  obtained. 

(c)  The  address,  location,  and/or 
area  (State,  county,  and/or  other  geo¬ 
graphic  designation),  clearly  identify¬ 
ing  each  employer’s  farm(s)  or  field(s) 
where  10  and  11  year  old  hand-harvest 
laborers  are  to  be  employed. 

(d)  The  specific  crop  or  crops  to  be 
hand-harvested  at  each  designated 
farm  or  field. 

(e)  Substantiation  of  the  claim  that 
such  agricultural  operation  “is  cxis- 
tomarily  and  generally  recognized  as 
being  paid  on  a  piece  rate  basis  in  the 
region  in  which  such  individuals  would 
be  employed.”  The  Administrator  will 
accept  signed  statements  to  that  effect 
from  agricultural  employers  and  em¬ 
ployees  and  others,  such  as  agricultur¬ 
al  extension  agents,  in  the  region  of 
emplosmient  who  are  familiar  with 
farming  operations  and  practices  in 
the  region  and  with  the  method  of 
compensation  used  in  such  operations 
and  practices. 

(f)  Designated  dates  of  not  more 
than  8  weeks  an  any  calendar  year,  be¬ 
tween  June  1  and  October  15,  during 
which  it  is  anticipated  that  10  and  11 
year  old  minors  will  be  employed  in 
the  hand-harvesting  of  the  specified 
short  season  crop  or  crops. 

(g)  A  statement  that  the  10-  and  11- 
year  old  hand  harvesters  will  be  em¬ 
ployed  outside  school  hours. 

§  575.5  Supporting  data  to  accompany  ap¬ 
plication. 

Objective  data,  as  required  by  Sec¬ 
tion  13(c)(4)  of  the  Act.  shall  also  be 
submitted  by  the  employer  or  group  of 
employers  applying  for  a  waiver,  to 
show  that: 

(a)  The  crop  to  be  harvested  is  one 
with  a  “particularly  short  harvesting 
season.”  The  variety  of  each  crop  to  be 


harvested  must  ordinarily  be  harvest¬ 
ed  within  4  weeks  in  the  region  in 
which  the  waiver  will  be  applicable. 
The  Administrator  will  accept  the 
written  statement  to  that  effect  from 
the  agricultural  extension  agent  for 
the  county. 

(b)  The  12-year  minimum  age  pre¬ 
scribed  by  the  Act  for  such  employ¬ 
ment  would  cause  “severe  economic 
disruption  in  the  industry  of  the  em¬ 
ployer  or  group  of  employers  applying 
for  the  waiver.”  Severe  economic  dis¬ 
ruption  in  the  industry  refers  to  the 
consequences  of  not  meeting  a  compel¬ 
ling  need  for  the  employment  of  10- 
and  11-year  olds  to  avoid  loss  of  a  sig¬ 
nificant  portion  of  the  crop.  Evidence 
of  this  need  includes  the  projected 
number  of  laborers  needed  to  harvest 
the  acreage  planted  and  evidence  that 
recruitment  requirements  specified  in 
subsection  (e)  of  this  section  have 
been  complied  with.  Data  concerning 
the  number  of  hand  harvest  laborers 
used  in  previous  years  for  given  acre¬ 
ages  will  serve  as  a  basis  for  evaluating 
needs  for  the  current  year.  If  the  req¬ 
uisite  niimber  of  workers  cannot  be  re¬ 
cruited  from  the  labor  supply  of  12 
years  and  above,  this  would  ordinarily 
demonstrate  the  compelling  need  for 
the  employment  of  10-  and  11-year 
olds. 

(c)  The  employment  of  minors  under 
the  waiver  “would  not  be  deleterious 
to  their  health  or  well-being.”  This 
refers  to  the  prospective  effect  on  the 
health  or  well-being  generally  (i.e., 
other  than  the  tolerance  level  of  pesti¬ 
cides  or  other  chemicals)  of  10  and  11- 
year  old  hand  harvesters.  The  Admin¬ 
istrator  will  accept  signed  statements 
to  that  effect  from  doctors,  or  nurses 
or  public  health  officials  in  the  region. 

(d)  The  “level  and  type  of  pesticides 
and  other  chemicals  used  would  not 
have  an  adverse  effect  on  the  health 
or  well-being  of”  minors  employed 
under  the  waiver.  The  safe  reentry 
standards  established  by  the  Environ¬ 
mental  Protection  Agency,  and  fol¬ 
lowed  by  other  federal  and  state  agen¬ 
cies,  were  established  for  adult  work¬ 
ers  and  have  not  been  shown  to  be 
safe  for  10  and  11  year  olds.  There¬ 
fore.  the  applicant,  in  order  to  satisfy 
this  condition,  will  either  have  to 
submit  a  statement  that  no  pesticides 
or  other  chemicals  were  used  on  the 
crop  to  be  harvested  or  submit  data 
which  upon  study  by  the  Secretary  or 
the  Secretary’s  designee  establishes 
safe  reentry  times  for  10  and  11  year 
olds.  If  such  data,  or  additional  studies 
conducted  by  the  Secretary  or  the  Sec¬ 
retary’s  designee,  establish  safe 
reentry  standards  for  10  and  11  year 
olds,  this  section  will  be  amended  to 
include  such  standards  and  the  appli¬ 
cant  will  then  need  only  Identify  the 
type  and  level  of  pesticides  or  chemi¬ 
cals  used  and  the  date  of  last  applica¬ 
tion  of  same  prior  to  harvest. 
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(e)  Individuals  age  12  and  above  are 
not  available  for  such  employment. 
Evidence  of  such  unavailability  must 
be  documented  by  the  applicant  by; 

(1)  Placement  of  intrastate  and  inter¬ 
state  Job  orders,  in  which  the  piece 
rate  is  specified,  with  the  state  em¬ 
ployment  service  sufficiently  in  ad¬ 
vance  of  the  harvest  to  allow  reason¬ 
able  time  for  the  recruitment  of  local 
and  migrant  workers.  An  interstate 
order  need  not  be  placed  if  the  appli¬ 
cant  can  demonstrate  that  suitable 
housing  is  not  available.  (2)  Placement 
of  at  least  two  advertisements  in  local 
papers  of  general  circulation  or  adver¬ 
tisements  over  local  radio  stations.  (3) 
Contact  with  farm  labor  contractors, 
migrant  workers,  and  other  potential 
workers.  (4)  Contact  with  schools, 
business  and  labor  organizations,  non¬ 
profit  organizations  and  public  agen¬ 
cies  to  enlist  their  help.  Data  showing 
the  responses  received  to  these  solici¬ 
tations  must  be  categorized  by  age  and 
submitted  with  the  waiver  application 
to  verify  that  older  workers  are  not 
available  to  perform  the  work. 

(f)  The  “industry  of  such  employer 
or  groups  of  employers  has  tradition¬ 
ally  and  substantially  employed  indi¬ 
viduals  under  twelve  years  of  age  with¬ 
out  displacing  substantial  job  opportu¬ 
nities  for  individuals  over  sixteen 
years  of  age.’*  Documentation  that  the 
industry  has  traditionally  and  sub¬ 
stantially  employed  individuals  under 
12  years  of  age  may  include  newspaper 
reports,  magazine  articles,  research  or¬ 
ganization  reports,  or  other  appropri¬ 
ate  sources.  Data  to  indicate  that  such 
employment  did  not  displace  substan¬ 
tial  Job  opportunities  for  individuals 
over  16  years  of  age  may  include  the 
signed  statement  of  an  appropriate  of¬ 
ficial  of  the  employment  service 
agency  of  the  State  (or  States,  if 
region  designated  crosses  State  lines) 
certifying  to  that  fact.  This  certifica¬ 
tion  must  be  based  on  statistical  docu¬ 
mentation  for  at  least  the  previous 
year. 

(g)  In  those  instances  where  sup¬ 
porting  data  are  submitted  for  a  group 
of  employers,  the  objective  data  re¬ 
quired  by  paragraphs  (a),  (c).  (e),  and 
(f)  of  this  section  may  be  submitted 
for  the  specific  geographic  area,  e.g., 
an  entire  county,  of  the  group  of  em¬ 
ployers.  However,  the  information  re¬ 
quired  by  paragraphs  (b)  and  (d)  of 
this  section  shall  be  submitted  on  the 
basis  of  each  individual  employer. 

§  575.6  Procedure  for  action  on  an  appli¬ 
cation. 

(a)  Upon  receipt  of  an  application 
for  a  waiver,  the  Administrator  shall 
review  all  of  the  information  and  sup¬ 
porting  data.  If  sufficient,  the  Admin¬ 
istrator  shall  grant  a  waiver;  if  insuffi¬ 
cient,  the  Administrator  may  seek  fur¬ 
ther  information.  If  such  information 
is  not  made  available  to  the  Adminis¬ 


trator.  the  Administrator  shall  deny 
the  waiver. 

(b)  The  Administrator  shall  deny 
the  application  for  a  waiver  from  any 
employer  against  whom  a  final  civil 
money  penalty  is  outstanding  under 
section  16(e)  of  the  Act  for  violation  of 
the  child  labor  provisions  of  the  Act. 

(c)  The  waiver,  in  the  form  of  a 
letter  signed  by  the  Administrator, 
shall  set  forth  the  terms  and  condi¬ 
tions  for  emplosmient  under  the 
waiver  as  provided  in  §§  575.7  and 
575.8.  The  waiver  shall  be  issued  to 
the  employer  or  group  of  employers 
applying  for  it. 

(d)  If  a  waiver  is  granted  there  will 
be  published  in  the  Federal  Register 
a  general  notice  to  that  effect  setting 
forth  for  each  waiver  granted:  the 
name  of  the  employer  or  the  name  of 
each  employer  of  a  group  of  employ¬ 
ers;  the  address  of  each  such  employ¬ 
er,  including  city,  state,  and  zip  code; 
and  the  dates  of  the  period  the  waiver 
will  be  in  effect. 

(e)  If  a  waiver  is  denied,  the  Admin¬ 
istrator  shall  give  written  notice  of 
such  denial  to  the  employer  or  group 
of  employers  applying  for  a  waiver. 
Such  denial  will  be  without  prejudice 
to  the  filing  of  any  subsequent  appli¬ 
cation. 

§  575.7  Statutory  conditions  for  employ¬ 
ment  under  the  waiver.  . 

Any  waiver  granted  pursuant  to  Sec¬ 
tion  13(c)(4)  of  the  Act  and  this  part 
shall  require  that; 

(a)  Employment  of  10  and  11  j'^^ar 
old  mihors  pursuant  to  the  waiver  be 
outside  school  hours. 

(b)  Individuals  employed  commute 
daily  from  their  permanent  residence 
to  the  farms(s)  or  field(s)  where  em¬ 
ployed. 

(c)  Such  individuals  be  employed  for 
not  more  than  8  weeks  between  June  1 
and  October  15  of  any  calendar  year. 
When  schools  are  in  session,  any  em¬ 
ployment  under  a  waiver  shall  be  con- 
hned  to  outside  of  school  hours. 

§  575.8  Secretary’s  conditions  for  employ¬ 
ment  under  the  waiver. 

The  Secretary  prescribes  the  follow¬ 
ing  terms  and  conditions  for  the  pro¬ 
tection  of  minors  employed  pursuant 
to  a  waiver  granted  under  Section 
13(c)(4)  of  the  Act: 

(a)  An  employer  or  group  of  employ¬ 
ers  granted  such  a  waiver  shall  obtain 
and  keep  on  file  a  signed  statement  of 
the  parent  or  person  standing  in  the 
place  of  the  parent  of  each  10  and  11- 
year  old  minor  employed  consenting  to 
the  employment  of  such  minor  under 
the  waiver. 

(b)  Any  employment  pursuant  to  a 
waiver  shall  be  in  compliance  with  ap¬ 
plicable  Federal  and  State  laws,  and 
any  regulations  issued  under  them. 

(c)  No  employer  or  group  of  employ¬ 
ers  shall  employ  any  10  or  11  year  old 


minor  pursuant  to  a  waiver  for  more 
than  5  hours  in  any  one  day  or  for 
more  than  30  hours  in  any  workweek 
with  a  meal  break  of  at  least  30  min¬ 
utes  and  two  rest  breaks  of  at  least  15 
minutes  each. 

(d)  An  employer  or  group  of  employ¬ 
ers  granted  such  a  waiver  shall  provide 
immediately  adjacent  to  the  field(s)  to 
be  hand  harvested;  (1)  Adequate  sani¬ 
tary  facilities,  such  as  portable  toilets; 

(2)  adequate  and  clean  drinking  water 
in  covered  containers  with  spouts,  and 
an  adequate  supply  of  paper  or  plastic 
cups  for  individual  drinking  use;  and 

(3)  a  specified  adult  employee,  who  is 
appropriately  equipped  and  is  knowl¬ 
edgeable  about  first-aid  treatment  and 
readily  available  to  give  such  treat¬ 
ment  when  needed, 

(e)  An  employer  or  group  of  employ¬ 
ers  granted  such  a  waiver  shall  provide 
emergency  transportation  either  to 
the  minor’s  permanent  residence  or  to 
the  nearest  hospital  for  any  10  or  11 
year  old  hand  harvester  who  becomes 
ill  or  is  injured  during  the  normal 
hours  of  employment. 

(f)  No  10  or  11-year  old  employed 
under  a  waiver  shall  ride  upon  or  be 
employed  in  the  operation  of  or  in  the 
close  proximity  to  any  power  driven 
machinery  or  equipment.  Generally,  a 
distance  of  fifty  feet  or  more  will  be 
construed  to  meet  the  requirement 
that  employment  not  be  in  “close 
proximity’’  to  machinery  or  equip¬ 
ment. 

(g)  An  employer  or  group  of  employ¬ 
ers  granted  such  a  waiver  who  owns, 
operates,  or  causes  to  be  operated  any 
vehicle  for  the  transportation  of  such 
minors  shall  be  responsible  for  assur¬ 
ing  that: 

(1)  Every  such  vehicle  is  in  compli¬ 
ance  with  all  applicable  Federal  and 
State  safety  and  health  standards  and 
with  the  rules  and  regulations  issued 
by  the  Bureau  of  Motor  Carrier 
Safety,  Federal  Highway  Administra¬ 
tion  of  the  U.S.  Department  of  Trans¬ 
portation; 

(2)  Every  such  vehicle  be  designed 
for  transporting  passengers  and  be  op¬ 
erated  by  a  lawfully  licensed  driver; 
and 

(3)  A  vehicle  liability  insurance 
policy  provides  insurance  in  an 
amount  not  less  than  the  amounts  ap¬ 
plicable  to  vehicles  used  in  the  trans¬ 
portation  of  passengers  under  the  In¬ 
terstate  Commerce  Act  and  its  regula¬ 
tions.  These  amounts  currently  are  as 
follows: 
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Insurance  required  for  passenger  equipment 


12  or  less  More  than 
passen-  12 

gers  passengers 

Limit  for  bodily  injuries  to  or 
death  of  1  person _ _ 

$100,000 

$100,000 

Limit  for  bodily  injuries  to  or 
death  of  all  persons  injured 
or  killed  in  any  1  accident 
(subject  to  a  maximum  of 
$100,000  for  bodily  injuries 
to  or  death  of  1  person) 

300,000 

500,000 

Limit  for  loss  or  damage  in 
any  1  accident  to  property 
of  others  (excluding  cargo)- 

50,000 

50,000 

(h)  A  copy  of  the  waiver  shall  be 
posted  or  readily  available  at  the  site 
or  sites  of  such  employment  of  such 
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minors  during  the  entire  period. 

(i)  The  employer  or  group  of  em¬ 
ployers  shall  maintain  and  preserve  a 
record  of  the  name,  address,  and  occu¬ 
pation  of  each  minor  employed  under 
the  waiver  in  accordance  with 
§  516.33(b)  of  this  chapter.  In  addition, 
the  record  shall  also  include  the'date 
of  birth,  the  name  and  address  of  the 
school  in  which  the  minor  is  enrolled, 
and  the  number  of  hours  worked  each 
day  and  each  week  of  the  designated 
period.  Each  employer  required  to 
maintain  records  under  this  part  shall 
preserve  them  for  a  period  of  at  least  2 
years. 

(j)  A  waiver  shall  be  effected  for  the 
period  designated  therein  with  no  pro¬ 
vision  for  amendment. 


§575.9  Failure  to  comply  with  the  terms 
and  conditions  of  the  waiver. 

If  the  employer  or  group  of  employ¬ 
ers  granted  a  waiver  pursuant  to  Sec¬ 
tion  13(cK4)  of  the  Act  and  this  part 
do  not  comply  with  the  terms  and  con¬ 
ditions  set  forth  in  the  waiver  and  this 
part,  the  waiver  shall  be  null  and  void 
and  the  employer  or  group  of  employ¬ 
ers  will  be  subject  to  civil  money  pen¬ 
alties  under  Section  16(e)  of  the  Act. 

Signed  at  Washington,  D.C.  on  this 
19th  day  of  June,  1978. 

Xavier  M.  Vela, 
Administrator, 
Wage  and  Hour  Division. 
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